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DETAILED ACTION 

Claims 1-48 are currently pending in the instant application. Claims 1, 2, 5, 6, 20 
and 33 are rejected. Claims 1-6, 20 and 33 are objected. Claims 7-19, 21-32 and 34- 
48 are withdrawn from consideration as being for non-elected subject matter. 

Election/Restrictions 

Applicants' elected species of 3-guanidineocarbonyl-1-(7-methyl-7H-pyrrolo[2,3- 
d]pyrimidin-4-yl)-1 H-indole appears allowable over the prior art of record. Therefore, 
according to MPEP 803.02: should no prior art be found that anticipated or renders 
obvious the elected species, the search of the Markush-type claim will be extended. The 
search of the Markush-type claim was extended to include the products of the formula I 
wherein: 

R1, R2, R3,n, Ra, Rb and R4 are as found in claim 1 and Ar is 7H-pyrrolo-[2,3- 
d]-pyrimidine, which may be linked via any of its positions and which is substituted in at 
least one of its positions by alkyl having 1 , 2, 3, 4, 5 or 6 carbon atoms, halogen, nitro, 
NRaRb, alkylcarbonylamino having 1,2,3 or 4 carbon atoms, hydroxyl, alkoxy having 
1 ,2,3,4,5 or 6 carbon atoms, S(0)nR4, Co2H, alkoxycarbonyl having 1 , 2, 3, 4, 5 or 6 
carbon atoms, alkylcarbonyl having 1,2,3,4,5 or 6 carbon atoms, CONRaRb, CN, 
polyfluoroalkyl having 1 ,2,3 or 4 carbon atoms, polyfluoroalkoxy having 1 ,2 or 3 carbon 
atoms or S03H, or a racemic mixture, enantiomer, diastereomer, or tautomer of such 
compound, or a mixture thereof, or a pharmaceutical^ acceptable salt of such 
compound, racemic mixture, enantiomer, diastereomer, tautomer, or mixture. 
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Additionally, the search of the Markush-type claims was extended to the non- 
elected species of formula (I) wherein Ar is quinoline. 

Prior art was found which anticipates the above identified nonelected species 
wherein Ar is quinoline. Since art was found on the nonelected species, subject matter 
not embraced by the elected embodiment or the above identified nonelected species is 
therefore withdrawn from further consideration. 

It has been determined that the entire scope claimed is not patentable. 
Response to Arguments 

Applicant's arguments filed 16 January 2008 have been fully considered but they 
are not persuasive. In regards to the restriction requirement, Applicants traverse the 
restriction requirement as Lang does not disclose the N-bicycloheteroaryl substituents 
of the presently claimed indole derivatives, i.e. N-bicycloheteroaryl which may be linked 
via any of its positions and which is substituted in at least one of its positions by alkyl, 
halogen, nitro, NRaRb, alkylcarbonylamino, hydroxyl, alkoxy, S(0)nR4, C02H, 
alkoxycarbonyl, alkylcoarbonyl, CONRaRb, CN, polyfluoroalkyl, polyfluoroalkoxy or 
S03H. 

Applicants argue that Lang clearly discloses that when Y is NR(7), R(7) is R(8)- 
(CnH2n)-, and n is 0, then R(8) could be unsubstituted or substituted (C2-6)alkenyl, C3- 
10 cycloalkyl, phenyl, and unsubstituted quinolinyl or isoquinolinyl but not substituted 
quiniolinyo or isoquinolinyl. This argument is not persuasive as column 4, lines 20-30 
disclose that quinolyl and isoquinolyl can be unsubstituted or substitued by 1 to 3 
substituents chosen from the group consisting of F, CI, Br, I, etc. 
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Applicants argue that when Lang discloses that quinolinyl and isoquinolinyl can 
be substituted, it is only when R(1 ) to R(5) are R(8)-(CnH2n)-Z-, n is 0 and Z is a linker. 
This argument is not persuasive as claim 5 of Lang, which is dependent upon claim 1 , 
claims R(8) as quinolyl or isoquinolyl which can be unsubstituted or substituted with 
substituents such as F, CI, Br, I, CF3, etc. Therefore, claim 1 which states that R(8) can 
be quinolyl or isoquinolyl is including both unsubstituted and substituted quinolyl or 
isoquinolyl as dependent claim 5 further limits the variables for R(8) to be unsubstituted 
quinolyl or isoquinolyl or substituted by specific substituents such as F, CI, Br, I, CF3, 
etc. 

Applicants' additionally argue that in any of Lang's preferred embodiments 
wherein R(8) could be unsubstituted or substituted quinolinyl or isoquinolinyl, R(7) could 
not be an unsubstituted or substituted quinolinyl or isoquinolinyl. This argument is not 
persuasive as all of the preferred embodiments include R(7) as R(8)-CnH2n wherein n 
can be zero, therefore, R(7) can be unsubstituted or substituted quinolinyl or 
isoquinolinyl. 

Therefore, Applicants' submit that Lang teaches against the nitrogen of the indole 
in the instant application being substituted by a substituted N-bicycloheteroaryl and 
Lang can not render obvious Applicants' claimed invention and the restriction should be 
withdrawin. As Lang discloses on column 4, lines 20-30 that quinolyl and isoquinolyl can 
be unsubstituted or substitued by 1 to 3 substituents chosen from the group consisting 
of F, CI, Br, I, etc and since Lang discloses that quinolyl or isoquinolyl includes both 
unsubstitued and substituted, see claim 1 and dependent claim 5 for example, Lang is 
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considered to teach that nitrogen of the indole can be substituted by a substitued N- 
bicylcoheteroaryl and is considered to render the instantly rejected claims obvious. 
Therefore, the restriction is considered proper. 

Applicants' traverse the objection to the claims for the same reasons as found in 
the arguments to the restriction requirement. As the Lang reference is considered to 
render Applicants' instant claims obvious, the objection is maintained. 

Applicants' traverse the 35 USC 103(a) rejection for the same reasons as noted 
in the restriction requirement arguments. As the Lang reference is considered to render 
Applicants' instant claims obvious, the rejection is maintained. 

Maintained Claim Objections 

Claims 1-6, 20 and 33 are objected to as containing non-elected subject matter. 
Claims 1-6, 20 and 33 presented drawn solely to the elected invention as identified 
supra would overcome the instant objection. 

Maintained Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 
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2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

Claims 1, 2, 5, 6, 20 and 33 is rejected under 35 U.S.C. 103(a) as being obvious 
over LANG et al., US Patent No. 5,852,046. 

Determining the scope and contents of the prior art 

US Patent No. 5,852,046 discloses benzo-fused heterocyclic compounds having 

a 5-membered ring and their use as diagnostic agents and medicaments on column 1 , 
lines 15-17. The benzo-fused heterocyclic compounds having a 5-membered ring are 
of the formula I wherein X and be N or CR(6); Y can be oxygen, S or NR(7); A and B 
together are a bond or are both hydrogen; one of the substituents R(1 ) to R(6) is -CO- 
N=C(NH2)2; the other respective substituents R(1) to R(6) are such as H or (C1-6)alkyl; 
n is zero to 10; R(7) can be hydrogen or R(8)-CnH2n; and R(8) can be hydrogen, (C2- 
6)alkenyl, phenyl, 1- or 2-naphthyl, pyridyl, quinolyl or isoquinolyl (columns 1 and 2). 
Preferences towards the subject matter of applicants' instant invention are found in the 
preferences wherein Y is NR(7) (column 2, line 29); one of the substituents R(1) to R(6) 
is CO-N=C(NH2)2; A and B are a bond (column 2, line 30); n is zero to 4 (column 2, line 
41); R8 can be quinolyl or isoquinolyl (column 2, line 63). Further preferences to 
compounds which are positional isomers of the subject matter of the claimed invention 
are found in preferred embodiments on column 3 wherein X is CR(6); Y is NR(7); A and 
B together can form a bond; R(1 ) is -CO-N=C(NH2)2; n can be zero; R(8) can be 
quinolyl or isoquinolyl; and R97) can be R(8)-CnH2n. Further preferences are found on 
columns 3 and 4 wherein R(8) can be quinolyl or isoquinolyl and can be substituted by 1 
tO 3 substituents chosen from the group consisting of F, CI, Br, I, CF3, etc. 
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Ascertaining the differences between the prior art and the claims at 
issue 

The difference between the prior art and the subject matter of the claims at issue 
is that the prior art does not specifically disclose a specific compound of the instantly 
claimed formula (I). However, the prior art discloses the compounds of the formula (I), 
which generically overlap with applicants' instantly claimed products and generically 
overlaps with positional isomers of applicant's instantly claimed products. Furthermore, 
the prior art does disclose preferences towards applicants' instantly claimed products 
and preferences towards positional isomers of applicants' instantly claimed products 
which provides direction and motivation to prepare the subject matter of applicants' 
instantly claimed invention. 

Resolving the level of ordinary skill in the pertinent art 

Therefore, it would have been obvious to one of ordinary skill in the art at the 

time of the invention to prepare the compounds within applicants instant compound of 
formula I when faced with the prior art of Lang et al. since the prior art discloses 
products, diagnostic agents and pharmaceutical compositions which generically overlap 
with the subject matter of the claimed invention and positional isomers thereof and 
provides direction towards applicants' subject matter of the instant claims within the 
preferred embodiments. The motivation would be to the expectation of preparing more 
biologically active benzo-fused heterocyclic compounds useful as diagnostic agents and 
as pharmaceutical compositions for the treatment of conditions such as atherosclerosis. 
Furthermore, nothing unobvious is seen in substituting the claimed isomer for the 
structurally similar isomer, as taught by LANG et al. since such structurally related 
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compounds suggest one another and would be expected to share common properties 
absent a showing of unexpected results. In re Norris, 84 USPQ 458 (1950). 

Conclusion 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
Examiner should be directed to Rebecca L. Anderson whose telephone number is (571) 
272-0696. Mrs. Anderson can normally be reached Monday through Friday from 
6:00am until 2:30pm. 

If attempts to reach the Examiner by telephone are unsuccessful, the Examiner's 
supervisor, Mr. Joseph K. McKane, can be reached at (571) 272-0699. 

The fax phone number for the organization where this application or proceeding 
is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 
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